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Janet Phillips, individually and on behalf of the
estate of her husband, Janes Phillips, sues Watkins Mtor Lines,
Inc., and its enployee, Mchael J. Barthol omew, for injuries
recei ved by her and the death of her husband as a result of being
struck by an autonobil e being operated by Mchael J. Barthol onew

whi | e crossing Ringgold Road in Chattanooga.



As to Ms. Phillips' claimthe jury found both she and
M. Barthol onew were 50 percent at fault. As to M. Phillips
claimthe jury found M. Phillips was 49 percent at fault and M.
Bart hol omew 51 percent. It further awarded danmages in the anount
of $300,000 for M. Phillips' death. The Trial Judge, in
accordance with the Tennessee Rul e of Conparative Negligence,
dism ssed Ms. Phillips' claim a determ nation which she has not
appeal ed, and reduced the jury verdict as to the estate to

$153, 000.

On post-trial notion he also ordered discretionary
costs of $1523 incident to the taking of a doctor's deposition
relative to the reasonabl eness of a hospital bill, and $1007. 90
incident to a video tape deposition of a police officer relative

to his accident report.

The Defendants' appeal raises two issues:

EEEE
Did the trial court err in overruling Defendant's
Motion to Enter Judgnent in Accordance Wth Mdtion For
Directed Verdict and/or For A New Trial?
RN
Did the trial court err in ordering defendants to
pay for the costs incurred by plaintiffs in proving the

bill of Erlanger Hospital, and in proving certain
nmeasurenents that were contained on the police report?

Upon view ng the evidence in a |light nost favorable to

the Plaintiffs, which we nust do when considering a jury verdi ct



approved by the Trial Court, we find the facts necessary to

di sposition of this appeal to be as follows.

On the date of the accident, October 13, 1992, M.
Phillips was 68 years of age and Ms. Phillips 59. M. Phillips
was totally deaf in his right ear and Ms. Phillips' ability to
wal k was i npaired because of recent surgery to her |eft knee.
She normally wal ked with a cane. However, on the occasion of the
acci dent she opted not to use the cane because she woul d be able

to hold onto her husband for support.

They left their home in Chi ppewa Lake, M chigan, and
were on their way to their winter home in Florida. After driving
sonme 13 hours--approxi mately half way--they stopped for the night
i n Chattanooga, and after watching the Vice-Presidential debate
bet ween Vi ce-President Quayle and Senator Gore, while consumng a
quantity of al cohol, decided about 8:30 p.m to go to a Shoney's

Restaurant for their evening neal.

The restaurant was |ocated on the north side of
Ri nggol d Road and the notel where the Phillipses were staying on
the south side. Ringgold Road is a heavily travel ed four-Iane
t horoughfare and al so has a turning | ane between the east and

west bound | anes, as well as what is known as a storage | ane

M. Phillips' blood alcohol |evel was estimated to be .07 at the
time of the accident which, of course, would raise no presunption of
i mpai rment under T.C.A. 55-10-408 had he been driving an autonobile.



adjoining the west two | anes on the north and the east two | anes

on the south. Fromcurb to curb the roadway is 76 feet in w dth.

Not wi t hstanding the fact that a cross wal k controlled
by a traffic |ight was available for crossing Ringgold Road, sone
260 feet to the west, the Phillipses chose to cross R nggold Road
bet ween i ntersections. After alnost, if not entirely, crossing
the four |anes of Ringgold Road they were struck by the right
front corner of the vehicle being driven by M. Barthol omrew, who
was in the outside west-bound | ane and traveling at approximately
30 to 35 mles per hour, which was within the 40 m | e posted
speed limt. The point of inpact was at the south edge of the

storage lane or within that |ane.

Ms. Phillips never saw the Barthol omew vehicl e and,
apparently, neither did M. Phillips, although there was nothing
to obstruct his vision and nothing to obstruct her vision except,
perhaps, M. Phillips, who was wal ki ng beside her to her right

and was nearest the west-bound traffic.

Al t hough M. Barthol onew s vision was |ikew se

unobstruct ed, he never saw the Phillipses before inpact.

Clearly, all those involved were guilty of sone
negl i gence, and given M. Phillips' hearing inpairnment we cannot
say that the evidence does not support the allocation of fault

made by the jury.



We recognize that Ms. Phillips, who was to M.
Phillips' left, was not in as good a position to see the oncom ng
vehi cl e as was he, and an argunent may be made that his fault
shoul d equal or exceed that of hers. However, we question
whet her the allocation of fault as to Ms. Phillips is properly
before us as no appeal was prosecuted as to her, but even if she
had perfected an appeal the jury mght well find that Ms.
Phillips' negligence exceeded that of her husband because her

hearing was not inpaired.

In summary, we are disinclined to second guess a jury
when dealing with a two percent difference as to allocation of

faul t.

As to issue two, the Plaintiff asked the Defendants to
admt the reasonabl eness and the necessity of an Erl anger
Hospital bill in the anbunt of $20,117.98, which was charged by
the hospital for the three hours and 49 m nutes that he was
treated there before his death. They al so asked the Defendants
to admt the accuracy of certain information on a police report

made by an officer who investigated the accident.

The authority and propriety for adjudgi ng discretionary
costs upon a parties failure to admt is controlled by Rule 37.03

of the Tennessee Rules of Civil Procedure:

P Prperyes oo beibery ot b I f a party
fails to adn1t t he genui neness of any docunent or the



truth of any matter as requested under Rule 36, and if
the party requesting the adm ssions thereafter proves

t he genui neness of the docunment or the truth of the
matter, the requesting party may apply to the court for
an order requiring the other party to pay the
requesting party the reasonabl e expenses incurred in
maki ng that proof, including reasonable attorney's
fees. The court shall make the order unless it finds
that (1) the request was hel d objectionable pursuant to
Rul e 36.01, or (2) the adm ssion sought was of no
substantial inportance, or (3) the party failing to
admt had reasonabl e ground to believe that he m ght
prevail on the matter, or (4) there was other good
reason for the failure to admt.

In the present case, the Erlanger Hospital bill, as
al ready noted, total ed $20,117.98 for services rendered M.
Phillips during the three hours and 49 mnutes he was a patient

in the hospital before his dem se.

We believe that, although the hospital bill was
admtted into evidence, the amount charged for the period
I nvol ved was sufficient to justify the Defendants' denial, and

that they conme within the Subsection 4 exception to the Rule.

Moreover, it appears fromthe testinony of the doctor
who attenpted to justify the bill that he, as set out in the
brief of the Defendants, "did not know whether or not the charges
for the trauma unit and the operating roomwere for the entire
day or just the period of tinme that M. Phillips was treated, nor
was he able to testify concerning the 'supplies' that were

charged for."



As to the denial of the accuracy of the police report,
it is evident and was confirnmed by the officer preparing it that
he m stakenly designated north as south and south as north. This
al one, we believe, was sufficient to raise a question in
counsel's mnd as to the accuracy of the other matters shown on
the report. W conclude that as to the police report, subsection
4 |ikew se applies and counsel was justified in their denying its

accur acy.

For the foregoing reasons the judgnent of the jury
approved by the Trial Court is affirnmed and that of the Tri al
Judge awarding discretionary costs is reversed. The cause is
remanded for collection of the judgnent and costs bel ow. Costs

of appeal are adjudged against the Defendants and their surety.

Houston M Goddard, P.J.



CONCUR

Her schel P. Franks, J.

WlliamH | nnman, Sr.J.



